
No. 1510

IN THE

UttttrJi S^UUb (Hxvcxxxt (HtuxYt of App^alB
rOR THE NINTH CIRCUIT

Henry Cook, J. C. Ridenour, A. T. Armstrong, W.
' H. Sumner, Y. L. Newton, M. E. Armstrong,

L. T. Selkirk and A. R. Armstrong,
Appellants,

vs.

John Klonos, Henry Prigger, Neil McLeod,

Henry Havery, James Gianakas, Gilbert Mc-

INTYRE, Charles Lovett, Albert Anchors, H. M.

Prosser, Nathan Zeimer, Richard Stafford,

James Osborne, H. K. Freeman, V. A. Green,

T. E. Wooldridge and L. B. Anderson,
Appellees.

BRIEF FOR APPELLEES.

FERNAND de journel,
H. J. miller.

Attorneys for Appellees.

T. C. WEST,
Of Counsel.

bJI OV TIl||j.4Kit1(. 1

- 6 ms





IN THE

?Hititeti States; Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

Henry Cook, J. C. Ridenour, A. T.

Armstrong, W. H. Sumner, Y. L.

Newton, M. E. Armstrong, L. T.

Selkirk and A. R. Armstrong,
Appellants,

VS.

John Klonos, Henry Prigger, Neil

McLeod, Henry Havery, James )No. 15 id

GiANAKAs, Gilbert McIntyre,

Charles Lovett, Albert Anchors,

H. M. Prosser, Nathan Zeimer,

Richard Stafford, James Osborne,

H. K. Freeman, V. A. Green, T. E.

WOOLDRIDGE AND L. B. ANDERSON,

Appellees.

BRIEF FOR APPELLEES.

STATEMENT OF THE CASE ON BEHALF OF
THE APPELLEES.

This action was commenced on April 20, 1905, and

on April 26, 1906, a second amended and supplemental



complaint was filed, setting forth three alleged causes

of action,—one an action to quiet the title of appellants

as against the appellees in and to a certain placer min-

ing claim situate on the right limit of Dome Creek ad-

joining creek claims Nos. i, 2, 3, 4 and 5 Below Dis-

covery, in the Fairbanks Recording District of Alaska,

and being an association claim covering 160 acres,

more or less, located in the names of the appellants,

—

another, a cause of action to remove a cloud from ap-

pellants' title thereto in which the entry of the appel-

lants on the lands in controversy on March 24, 1905, is

set up, and alleging the marking of the boundaries of

such claim in conformity with the statute and the mak-

ing of a sufficient discovery of gold thereon on or about

the i6th day of April, 1905, and the recording of a

proper certificate of location on April 17, 1905, and

alleging possession and right of possession since said

24th day of March, 1905, and further alleging that the

appellees assert and pretend to be the owners of cer-

tain parts of said claim under certain mining locations

made by them prior to the title of the appellants; that

said assertions are without right and the said claims

void, the appellants alleging that the appellees had

made no discovery of gold within the boundaries of the

lands known as the Dome Group or within the parcels

of ground claimed by them and further alleging that

they did not, nor did their predecessors, ever mark

their boundaries so that they could be distinctly traced

on the ground; said alleged cause of action further sets



up the filing of alleged fraudulent notices of location by

the appellees which constitute a cloud upon the title of

the appellants.

It was also alleged in this cause of action that the

title of the appellants could not be quieted by one or two

actions but that numerous actions would be required to

determine the assertions and claims of the appellees,

making great and unnecessary expense both to the ap-

pellants and to the appellees, and further alleging that

the title of the appellees could be settled as completely

in this one action as in numerous actions.

In the third and supplemental alleged cause of action

the appellants again allege ownership, possession and

right to possession of the ground described since March

24, 1905; that the appellees have no interest or right

whatever therein or in any part thereof and allege that

the appellees by their servants and agents, since the

15th day of September, 1905, wrongfully and unlaw-

fully and without the permission of the appellants, en-

tered and trespassed upon certain portions of the prop-

erty described, and proceeded to remove and appropri-

ate and convert to their own use the gold contained in

said land and to cut and remove the timber therefrom.

That the damages resulting to the appellants from such

acts were of such a nature that they were not capable

of computation and adjudication at law and that it

would require a multiplicity of suits against various

parties as to such subject matter, and that great cost

and expense would be incurred and the appellants



would suffer irreparable loss and damage by means of

repeated and continuous acts of trespass unless the court

restrained the same. There was also an allegation of

the insolvency of the appellees in said alleged cause of

action.

To these alleged causes of action the various appel-

lees answered denying all of the allegations thereof ex-

cept that they admitted that they asserted claims to the

ground in dispute and also setting up affirmative an-

swers and counterclaims relative to the respective por-

tions of the ground to which they asserted claim, and

alleging that when the Dome Creek association claim

of appellants was located, the ground covered thereby

was not vacant, unappropriated ground of the United

States, but that the same was already appropriated and

covered by valid locations made prior thereto and that

the appellants fraudulently trespassed upon the same.

On behalf of some of the appellees it was further al-

leged that the location of the appellants was void in

that it was an attempt to appropriate by the use of

dummy locators more ground than the appellants were

entitled to. The appellants replied to these various

answers and denied the allegations therein contained.

The case came on for trial on the 25th day of April,

1907, before Hon. Royal A. Gunnison, Judge of the

District Court of Alaska for the Third Division, and

resulted in a nonsuit.

The evidence adduced on behalf of the appellants

shows that the appellants Cook and Ridenour went



upon the property in question on or about the 24th

day of March, 1905; that upon said day the two appel-

lants mentioned found location stakes in various parts

of the ground and also found the new cabin which had

been erected very close to the point where they located

their initial stake as shown by plaintiffs' Exhibit No. i.

The testimony of the appellant Ridenour also shows

that he found a prospect hole upon the land in question.

The evidence also shows that neither Cook nor Ride-

nour knew who the other six locators of the association

claim were to be until one E. T. Barnette, a resident of

Fairbanks, sent the names to them. Said appellants,

Cook and Ridenour, testified that they did not know

their co-locators, had never seen them, and knew noth-

ing of them except what Barnette told them.

It was not until the 15th day of April, 1905, that the

appellants found any color of gold, when the appellant

Ridenour washed two pans and found four or five col-

ors in the first pan and maybe two or three in the sec-

ond, of very fine gold (Tr. of Rec, p. 195). These

colors were alleged to have been found about eighteen

or twenty feet from bedrock. This was the only indi-

cation of gold that the appellants ever found on the

property in question until after the action was com-

menced.

The testimony further shows that after the com-

mencement of the action, the appellants sunk to bedrock

and drifted about 15 feet along the bedrock, but made



1^.0 material discovery of gold, and they abandoned that

shaft.

The appellant Ridenour on cross-examination (Tr.

of Rec, p. 263), was asked the following question with

regard to the mineral which he alleged he had found

in shaft No. i, even after the commencement of this

action

:

"Q. Then there was nothing in the way of min-

eral which you found in shaft No. i that indicated

that there was any more mineral further uphill or

away from the stream? That is true, isn't it?"

To which he answered: "Yes, that will be true."

Again, at page 267, the same witness, referring to the

gold alleged to have been discovered in shaft No. i,

said: "There is nothing in the gold that I know of

that would indicate anything."

The appellant Ridenour, in his examination, further

testified regarding the sinking of shaft No. 2, as fol-

lows:

"We went down there to sink that shaft because

there were other boys working close to that place.

They were cross-cutting, and we thought it would

be a good thing for us to go and sink in a line across

the valley with them and commence cross-cutting

there; and another thing, it was higher up the hill

than where we were working so that we had the

benefit of their cross-cutting as well as our own."

The testimony of the plaintiffs' witnesses clearly

showed that there was former occupancy of the ground



in controversy and there was no evidence whatever ad-

duced on their behalf as to the character of that occu-

pancy or that the ground was unappropriated.

At the close of the appellants' case a motion was

made on behalf of the various appellees to strike from

the record all the testimony and evidence in the case

relating to the performance of any of the alleged acts

of location of the Dome Group claim occurring subse-

quent to the 20th day of April, 1905—the date of the

commencement of the action—whether the testimony

related to the marking of the boundaries of the claim

or the purported discovery of mineral upon it, upon

the ground that such testimony was immaterial, irrele-

vant and incompetent and not tending to support any

of the allegations of the complaint showing title in the

plaintiffs at the time the suit was commenced. This

motion was granted as to the appellee Klonos but denied^

as to the other appellees.

Two motions were thereupon made to dismiss plain-

tiffs' action upon the following grounds:

"Mr. DE Journel—Yes, your Honor. These de-

fendants wish to move the Court to dismiss the plain-

tiffs' bill, and for leave to proceed ex parte to prove

their cross-bill, and obtain judgment thereupon, for

the reason that the plaintiffs have failed to make a

prima facie case entitling them to the relief prayed

for them in their complaint, upon the following

grounds:

"First: That they did not show that the so-called

Dome Group Association was at the time of the al-



leged location or at all composed of bona fide exist-

ing persons citizens of the United States and quali-

fied locators of public lands, each of them for their

own private benefit, but on the contrary they have

shown that they are dummy locators acting for E. T.

Barnette to locate a greater area than allowed by

law, to wit, 20 acres only, under instructions re-

ceived from him and also through his lawyers (page

83 of the testimony will show, to which I will refer

in a moment), in pursuance of a pre-arranged

scheme or device as evidenced by the powers of at-

torney and their own testimony (pages 147 and 151,

supra, also pages 82 and 83), said powers of attor-

ney showing in their tenor, as explained by the tes-

timony of E. T. Barnette regarding the same, their

illegal purpose of endeavoring to acquire public

lands for him, and the right to dispose of the same

also for him, it shows in greater quantity than al-

lowed, to wit, 20 acres, and that they do in that pur-

port to operate to defraud the Government and the

public and the bona fide locators of land in view of

E. T. Barnette's one-half of 120 acres by the six

locators he represents, being 60 acres for himself

alleged to be located by the six locators, to wit, the

Armstrongs, Selkirk and Sumner.

"Now, the second ground: That the plaintiffs

did not show that prior to the time of and at the

time of their alleged location, the ground in con-

troversy was unimproved, unclaimed, vacant and

unoccupied mineral land of the United States open

for mineral entry and location. But on the contrary

they have shown by their pleadings and testimony

that it was claimed, occupied, improved, and



claimed by these defendants and others whose

stakes, shafts, improvements and cabin they

saw (page 102 of the testimony), also their

notices of location (page 102), and that they

admit having taken possession clandestinely

by trespass in the cabin of the former location

of No. I Below, first tier, right limit, below discov-

ery on Dome Creek (page 29 of the testimony),

which No. I below was a well-known claim (page

29) with which their own location conflicted (page

29), and they knew it (same page) as shown by the

plat of their survey (page 27), and that their entry

upon the whole alleged tract was initiated in tres-

pass, being initiated by so taking possession of the

said cabin on March 24, 1905, which, as they testi-

fied didn't belong to any of the said plaintiffs and

was presumptively fastened (he says he didn't know
whether it was fastened or not, and the presumption

is that it was), and they had at that time no color of

right to so enter and no right to perform any work

upon said ground to establish for them its mineral

quality; that they base their claim to its mineral

status upon the prior averment and claim made by

the defendants that it was such mineral land, and

their proof, if any, that it was such, was not made
by them until long after their entry, to wit, April

1 6th (page 90 of testimony) that from the well-

known valid claim No. i, they then moved on to the

other then well-known valid claim 4 below first tier,

below discovery (page 95), which they knew also

belonged to other owners and was claimed and occu-

pied adversely to them (see pleadings, they set that

up) prior to their own location, as shown also by the
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black lines on that plat introduced by them (pages

20 and 27), showing that such claims are i, 3 and 4
Below Discovery, first tier, right limit, Below

Discovery, were not at any time vacant un-

claimed lands of the United States open for entry as

mineral locations; and, having been so shown to be

locations, are not presumptively existing valid lo-

cations.

"Third ground: That the testimony adduced by

plaintififs shows that they had not, at the time of the

initiation of the case, any valid staking, recording

and discovery and marking of boundaries or any

other title or lawful possession, nor did they acquire

since then any title to the ground nor any possession

thereof, upon which to base their right to have the

same quieted by this court.

"One more ground is this: that if these plaintififs

set their ground for resisting this motion upon the

reason that their rights start from their amended

complaint, it also would be objectionable and unten-

able, because their amended complaint on the face

of it shows our possession, in which case they would

not be entitled to sue for quieting title but for eject-

ment.

"Mr. Stevens—On behalf of the intervenors and

the defendants whom I represent, we desire to join

in the motion made by Mr. de Journel, and to obtain

its benefits.

"Mr. Brown— I also, on behalf of my clients,

join in the motion and state the further ground that

plaintififs have not made out a case, because the

evidence shows that this location was made by an

agent in behalf of himself and others, and that no
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authority has been shown to exist in the agent given

by these six others to him to make this location.

The evidence as to agency only shows that these six

persons gave to Captain Barnette authority to lo-

cate, and no power of delegation or substitution in

the power of attorney, and there is no sufficient

evidence of a ratification.

"Mr. Stevens—We desire to join in that also.

"Mr. Clark—On behalf of the owners of the

two Fives, we desire to take advantage of the mo-

tions made and have it appear as though the mo-

ti(jns had been made by the owners of the two Fives."

MOTION FOR JUDGMENT AGAINST PLAINTIFFS.

"Mr. Cousby—We desire to move the Court for

judgment against the plaintiffs dismissing the ac-

tion under Section 378 of chapter 39 of the Code,

upon the ground that the testimony and evidence in

the case introduced on the part of the plaintiffs

shows that the plaintiffs are not entitled to the re-

lief claimed or any part thereof, for the following

reasons:

"First: That the evidence shows that this al-

leged Dome Group location was made in violation

of Section 2331 of the Revised Statutes of the United

States requiring that all placer mining claims lo-

-cated after the istof July, 1872, shall be in rectangu-

lar form and conform as nearly as practicable to

the United States system of public surveys;

"Upon the further ground that the testimony and

evidence in the case shows that the ground attempted

to be included within the Dome Group claim was
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not vacant or unclaimed public mineral ground at

the time of the location or attempted location of

the claim, but was occupied and possessed by other

persons;

"And also upon the ground that the testimony and

evidence in the case shows that this alleged Dome
Group location was initiated in trespass, and is void

for that reason, the entry being upon the property

when it was in the actual possession of the defend-

ants Juntilla and Burke, and by an unlawful entry

into the cabin which they had built upon the prop-

erty
;

"And also upon the further ground that the tes-

timony in the case shows that the location of the

Dome Group claim alleged to have been made by

plaintiffs was a speculative location, and void for

that reason, there having been no discovery of min-

eral upon or within the limits or boundaries of the

claim prior to the date of location, and no knowl-

edge of the existence of mineral there or even exist-

ing in close proximity to the claim, according to

the testimony of the witness Ridenour, and he hav-

ing located it upon a mere guess that there was min-

eral there, and to use his own language, his willing-

ness 'to take a chance that there might be mineral

there;'

"That the said location is also void for the reason

that it is a fraud upon the Government of the United

States, it having resulted from a combination be-

tween the plaintiflfs Henry Cook and J. C. Ride-

nour, and the witness E. T. Barnette, whereby they

entered into an agreement to take up and appropri-

ate to their own use i6o acres of mineral land in
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one location, the same being more land than they

were entitled to under the laws of the United

States, by the use of the names of plaintiffs A. T.

Armstrong, Y. L. Newton, W. R. Sumner, A. R.

Armstrong, L. T. Selkirk and M. E. Armstrong,

it being understood and agreed between the plain-

tiffs Henry Cook and J. C. Ridenour and the said

E. T. Barnette at the time of their meeting in the

Fairbanks Bank, that the location was to be made
for the use and benefit of Cook and Ridenour and

Captain Barnette, and ones McGinn & Sullivan,

and that there were not eight bona fide claimants

of property at the time of the location of it; and

that testimony shows that the alleged location of

the claim was made in pursuance of this agreement

to appropriate it to the use and benefit of these five

persons;

"That the evidence fails to show that the plain-

tiffs are entitled to the relief in their complaint, for

the further reason that there is no evidence that a

valid or sufficient discovery of mineral was made
upon the property by the plaintiffs or any other

person for or on their behalf on or prior to the

20th of April, 1905, the date of the institution of this

action. All the testimony or evidence in the record

upon that subject being the testimony of the wit-

ness J. C. Ridenour to the effect that he had found

from two to five very fine colors in a shaft which

was sunk upon the ground commonly known as

Side Claim No. i Below Discovery, first tier, right

limit, Dome Creek; and that such testimony of Rid-

enour fails to show a sufficient discovery or any dis-

covery of mineral which would justify the said
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Ridenour or any other person or any prudent miner

in expending his time and work or money upon the

property with the reasonable expectation of develop-

ing from it a paying mine."

ARGUMENT.

The appellees contend that there was sufficient

ground for the court below to order a nonsuit as

against the appellants upon each of the following

grounds enumerated in the various motions to dismiss

the appellants' action, viz.:

1. The evidence showed the location of the Dome
Group Association Claim to have been made by dummy
locators and an effort to acquire more land than the

law permitted each individual to possess.

2. That appellants did not show that prior to the

time of their alleged location the ground in controversy

was unimproved, vacant and unoccupied land of the

United States.

3. That the testimony does not show that at the

time of the initiation of their case the appellants had

any valid staking, recording and discovery upon which

to base their right to have their title quieted by the

court.

4. That the evidence shows that there was no au-

thority in Ridenour or Cook to locate for their co-

appellants.

5. That the evidence shows that the appellants' al-
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leged location was made in violation of Section 2331 of

the Revised Statutes of the United States.

6. That the evidence shows that the alleged loca-

tion of the appellants was initiated in trespass.

7. That the testimony shows that the alleged loca-

tion by the appellants was purely speculative.

8. That the testimony shows that the appellants

never made any valid or sufficient discovery of mineral

within the boundaries of the claim in question.

FIRST.

The location, if one was made at all, ivas made by

Ridenour and Cook for and on behalf of dummy loca-

tors. Ridenour admits that he did not know his co-

locators until he received their names from one Bar-

nette. The witness Ridenour says that he received the

names of his co-locators from Captain Barnette (Tr.,

p. 212). Again (at p. 224, Tr. of Record), said wit-

ness was asked

:

"Were you acquainted with the six other claim-

ants named in the location certificate filed other

than yourself and Henry Cook at that time?

"A. No, sir."

And again (p. 224, Tr. of Record), this witness was

asked

:

"Q. Had you any authority to locate a placer

mining claim for A. T. Armstrong at that time?"

"A. None; only just what I stated.
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"Q. Only that Henry Cook, told you to locate it?

"A. (Nods in the affirmative.)

"Q. Had you any authority on the 23rd and 24th

days of March, 1905, to locate a placer mining claim

for W. H. Sumner, Y. L. Newton, M. E. Arm-
strong, L. T. Selkirk or A. R. Armstrong?

"A. The same answer as the other.

"Q. Had you ever seen any of those parties at

that time?

"A. No, sir.

"Q. Did you know on the 23rd and 24th days

of March, 1905, whether those six persons I have

named or either of them were actually existing per-

sons?

"A. From personal knowledge I did not know."

(Tr. of Record, pp. 224-225-226.)

Again, at page 227, Tr. of Pvccord, the same witness

was asked

:

"Q. Up to that time (March 22, 1901;) did you

know in whose name or names this location was go-

ing to be made?
"A. I did not know the six names outside of

Mr. Cook's and mine.

"Q. Was that simply a list containing the six

names or was it a location certificate that was pre-

pared and sent out with these supplies?

"A. It was a proper location notice.

"Q. And that was the location notice that you

posted afterwards upon your initial stakes of this

Dome Group claim?

"A. Yes, sir."
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The testimony of the witness Barnette shovvS his in-

terest in the location under his contract with the appel-

lants Ridenour and Cook and that McGinn & Sullivan

were also to receive an interest. At page 352 of the

Transcript of Record the witness Barnette was asked

the following question :

"Q. I will ask you if, when your deposition was

taken on the 30th day of June, 1906, the following

questions were asked you, and you made the follow-

ing answers: (read)

" 'Q. Did you enter into any agreement with

McGinn & Sullivan with regard to giving t'lem any

interest in this property on behalf of these plaintififs?

" *A. Yes, sir.

" 'Mr. McGinn—Q. About what time was that

agreement made and what were the terms of it?

" 'A. It was about the time that I made arrange-

ments with Cook and Ridenour to sink those two

holes.

" 'Mr. McGinn—Q. What was the agreement

that was made with them?
" 'A. McGinn & Sullivan were to get a third in-

terest in the group.

" 'Q. What for?

" 'A. For looking after the litigation and pro-

tecting the property.

" 'Q. You put a boiler on the Dome Group

claim early in April?
" 'A. I don't remember just when it was that

they went out there to work. I bought them a

boiler and an outfit.
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" 'Q. You sent it out to be worked on the Dome
Group claim?

" 'A. Yes, sir.

" *Q. What interest were you to get for doing

that?

'* 'A. I was figuring on a half interest from, the

people I represented.'
"

He states further that the only agreement he had

was a letter that he wrote to his brother-in-law and that

when he received the powers of attorney from the ap-

pellants that he supposed they took it for granted ac-

cording to the letter he had w^ritten that he was to get

a half interest from them.

Again, he says at page 354 of the Transcript of

Record: "I certainly did expect a one-half interest

in their interests."

The evidence therefore shows that Barnette's prin-

cipals staked 120 acres, out of which Barnette was to get

60 acres. To our mind this is conclusive of the dummy
location and the only excuse that the appellants might

possibly ofTer would be that the Government alone can

complaint. It is true, as laid down in Lindley on

Mines that a person could, without infringing the law

relating to the limitation of claims to 20 acres, stake

several contiguous or non-contiguous claims in the

same locality containing 20 acres each and that then the

government alone could complain and raise the ques-

tion of good faith, but this is very far from saying that

a person can scheme to acquire more land than is al-
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lowed by law, proceed before a court of justice, admit

that he is acting against the statute, but claim that he is

entitled to judgment for the land in the meantime be-

cause the government is not a party to the action.

It would seem to us that the appellants not only have

not made a case within the provisions of the statute, but

they have made one against the spirit and letter thereof

by showing affirmatively that they were infringing said

statute. How can the appellants expect, in view of the

testimony given by Barnette, that he was to have a one-

half interest in the property of his principals by virtue

of the location, and in the face of the statute claim a

judgment which would amount to overriding the statute

which provides that not more than 20 acres shall be

available to a single person in a placer location, par-

ticularly when it was not acquired successively but at

one time under a device to do indirectly through six

persons what he could not do directly in person, that

is to say, to get more than 20 acres.

We do not deny that the location by an agent is per-

missible under the law, but we deny that a party can,

under the guise of agency and by virtue of powers of

attorney, operate to get around the statute and reap the

fruits of an illegal scheme by clothing it with the ap-

pearance of a legal transaction and then dare a tribunal

of justice to look under the covering to the true merits

of the case.

The whole testimony relating to the six locators,

other than Cook and Ridenour, shows that the appel-
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lants' title is void by reason of its being tainted with a

barefaced and wilful attempt to acquire on the part of

E. T. Barnette and McGinn & Sullivan, being persons

strangers to the location, a greater area of land than al-

lowed by law, to wit: one-third interest or 53 1-3 acres

for McGinn & Sullivan (Tr. of Record, p. 353), and

sixty acres for Barnette.

It must be remem.bered that Barnette was to receive

one-half of the ground of the six locators who have one

hundred and twenty acres, that would be sixty acres,

or 9/24 of the whole location. It appears that Mc-

Ginn & Sullivan were to receive 53 1-3 acres or 8/24

of the location, while the appellants Cook and Ride-

nour had 6/24. We can not see where there is any-

thing left for the six locators except a 1/24 interest and

the present law suit. Perhaps it may be contended that

Barnette only expects to get the estate above referred

to and until he does get it he can not be presumed to

have acted against the statute, but the testimony given

in favor of a party in support of his action will always

be most strongly construed against him, and the question

resolves itself down to this: Has he or has he not the

power under the powers of attorney to dispose of the

land in his or any other person's favor? If he has, then

his power coupled with his expectation practically dis-

poses of the question, for it is obvious that he will fol-

low a line of conduct advantageous for him and which

is also in accordance with the terms of his contract.

Now his testimony is positive about his staking for
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these persons for one-half of the land located for them.

This means one-half of what they had at the time the

staking was done, not one-half of what they now have

or claim. That would give him the 60 acres men-

tioned and we have no means of knowing whether or

not he has already conveyed to himself these 60 acres,

but we know that it was his intention and the initiation

of a fraudulent scheme is tantamount to the perform-

ance thereof, and no court will fold its hands and wait

for the full performance of the fraudulent device be-

fore interfering, because it would be too late to recover

the benefits of the tainted transaction and ''a fortiori"

no Court will lend its aid to the completion thereof.

The policy of the law is to distribute the mineral

lands of the United States as equally as possible among

the greatest number of persons so that the greatest good

may result from it to the greatest numbers. This is

established by the decision of Judge Hanford in Diirant

vs. Corbin, 94 Fed., 382, and also by other courts, which

have held all dummy locations to be void.

As to the dummy location the three leading cases are

:

Mitchell vs. Cline, 24 Pac, 164;

Durant vs. Corbin, 94 Fed., 382;

Gird vs. Oil Co., 60 Fed., 531.

These cases speak for themselves and we submit are

exactly in point. They demonstrate that the policy of

the Government is to discourage the use of names of

friends as locators for the purpose of securing larger
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tracts than are allowed by law to a single person. We
submit that the Court can put no other construction on

the testimony adduced in this case than that the plain-

tiffs' is a dummy location. As such it is void.

We submit that the appellants have not only failed to

make out a pr'nna facie case, but have proven them-

selves out of court on the ground that they have en-

deavored to initiate a dummy location on occupied

ground.

SECOND.

The appellants did not show that at the time of their

alleged location the ground in controversy ivas unim-

proved, vacant and unoccupied land of the United

States.

The only point argued by counsel for the appellants

is the one question as to whether they had shown in

their case that the land in controversy was vacant, un-

appropriated land of the United States at the time of

;!-ieir entry upon it. It is admitted by counsel for the

appellants (pp. 19-20 of Appellants' Brief) that at the

time the appellant Ridenour took possession of the

claim the ground had been staked and a cabin had been

erected thereon. The court below held that the proof

of such staking and cabin adduced by the appellants

themselves showed that the land in controversy had

been appropriated prior to the entry of the appellants

thereon.



23

No wrong can ever ripen into a right. Appellants

must have had a right of entry before they entered, or

otherwise no amount of work, or improvements on the

property can ripen into a location. The first condition

required before they entered was that the ground be

vacant, unoccupied and unappropriated land of the

United States open for entry and location, and must be

such at the time of the actual location; and the second

condition was that before they located it as mineral

land they should know it to be such. Now, in March,

1905, when Cook and Ridenour began staking the

ground they knew it to be occupied land claimed by

others because they admit seeing the stakes and the

cabin upon the land. They entered and took posses-

sion of the cabin and they admit having seen a shaft

of the appellees which shows that there was abundant

evidence of a prior location, but they took no pains to

inquire into the question of such prior location and did

not know and did not care, until after the commence-

ment of the action, that the land contained mineral in

such quantities as would warrant a reasonable man in

expending time and labor in its development.

They entered in pursuance of a device or scheme and

upon the theory that as the defendants had left no evi-

dence of a bedrock discovery by way of a shaft they

would compel them to prove it by way of litigation.

The testimony shows that financial means were given

them by Barnette and legal support tendered them by

McGinn & Sullivan, all of which the appellees did not
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possess, and they thought they could get the land by

force or by coercion and thus eventually become pos-

sessed of the whole property. That they did not know

or care whether the ground was mineral ground or not

is conclusively shown by their testimony. They made

no attempt to ascertain it before locating, but went upon

the property when they knew that the entire tract was

covered by prior locations as their own evidence and ex-

hibits, and even their map, discloses. Now, this is ex-

actly wiiat the statute forbids.

The initiation of their location was based on the al-

leged weakness of the appellees' title, to wit, that the

original locators had made no discovery, had not proven

the land to be mineral and therefore had not completed

a valid location. They followed by locating over them

on land which they had not proved to be mineral land,

yet they immediately bring an action, claiming the

right to make these defendants in possession prove their

title in any event irrespective of the fact that they had

;:one themselves. At the time of their entry they had

no right to enter, as we have mentioned before. They

had done no prospecting upon the land as they testi-

fied ; they were availing themselves of the improve-

ments made by the defendants upon the ground, such

as their cabin, in order to gain to themselves facilities

to complete their alleged location by prospecting the

ground after their entry, while in the meantime they

refused to permit the defendants to avail themselves

of their own property for the same purpose.
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Any mining location made without prior right of

entry is void. In Aurora Hill vs. Mining Co., 34 Fed.,

515, the United States Circuit Court for the District

of Nevada said: "As against a trespasser without

color of title prior possession will support the action."

The Court then quotes Christie vs. Scott, 14 How., 292,

as follows:

" But a mere intruder can not enter on a person

actually seized and eject him and then question his

title, or set up an outstanding title in another. The
maxim that the plaintiff must recover on the

strength of his own title and not on the weakness

of the defendants' is applicable to all actions for the

recovery of property."

Then the Court further says:

"Defendants were trespassers, mere intruders,

upon plaintift's lawful possession when they at-

tempted to re-locate this mine. Having no right

to enter upon that possession they could initiate no

right in themselves by their attempted relocation of

the mine. The right to locate or relocate a mining

claim depends upon the right to enter upon the land

where the mine is situate at the time the location is

made. Without such right of entry the location is

void. Location confers no right of entry unless

such right of entry existed at the time of the loca-

tion."

Belk vs. Meagher, 104 U. S., 279.
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Now the question is: Did these appellants have the

right of entry?

In Cosmos Exploration Co. vs. Grey Eagle Oil Co.,

1 12 Fed., 4, the Circuit Court of Appeals for the Ninth

Circuit comments in a case under the "Lieu-Land Law"
as to the right of a prospector to hold land merely occu-

pied by him prior to a valid discovery, and the right

of entry by others upon such occupied land. No lands

of the United States, except such as are vacant and

unoccupied, are open to occupation and purchase for

mining purposes. This is the construction placed by

all the courts upon R. S. Section 2319. Now, the Lieu-

Land Law makes those lands subject to selection and

settlement which are vacant and unoccupied; therefore,

the discussion of the meaning of the term "vacant land,"

as established by the Ninth Circuit Court of Appeals,

comes squarely in point in the discussion of the case

now at bar. And the Court said: "Vacant lands are

" such as are absolutely free, unclaimed, and unoccu-

" pied. The word Vacant' when applied to lands

" means those that have not been appropriated by in-

'• dividuals."

Marshall vs. Rompart, 18 Mo., 84-87.

Then further:

"From the allegations of the bill it appears that

at the time of appellants' selection of the land in

question no discovery of any mineral had been

made. Appellees could not at that time have ac-
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quired any title to the land included in their loca-

tion. The discovery of mineral was essential to

that purpose, but they were not trespassers upon the

public lands of the United States. They had a law-

ful right to be there. They were in occupancy of

the land they had located. They claimed it to be

mineral and were diligently at work to prove it to

be such. Under the circumstances it can not, in our

opinion, be said to be vacant land. ... It does

not follow that, because no mineral was found the

land in question was unoccupied. Prior to the pas-

sage of the Acts of Congress for the disposition of

mineral lands it was expressly held that when a no-

tice was posted and the boundaries marked, posses-

sion extended to the entire limits although the loca-

tion was not made in the manner prescribed by local

rules. Since the enactment by Congress of the laws

for the disposition of the public mineral lands, the

same doctrine has been applied."

And quoting Forbes vs. Grarey, 94 U. S., 762:

"Congress . . . has gone further and recog-

nized the possessory rights of these miners as ascer-

tained among themselves by the rules which have

become the laws of the mining districts as regards

mining claims."

The Court then cites Atherton vs. Fowler, 96 U. S.,

513. In that case it was held that the right to make a

settlement is only to be exercised on unsettled lands, that

the right to make improvements is to be exercised on

unimproved land; that the right to erect a dwelling
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liouse is to be exercised only on vacant land, and that

none of these things can be done on land when it is oc-

cupied and used by others. But no right can be ini-

tiated on Government land Vv'hich is in the actual pos-

session of another by a forcible, fraudulent or clandes-

tine entry thereon. The decisions upon this point are

not all confined to cases where the entry was forcible.

In Quimby vs. Conlan, 104 U. S., 420, the element

of force is not shown to have existed and the Court

held that "a settlement can not be made upon public

land already occupied." And in Goodunn vs. Mc-

Cabe, 75 Cal., 584, the Court said:

"If the plaintiff was in actual possession of the

land, we think the defendant's proceedings were

invalid although his entry was accomplished with-

out the use of force. This seems to be the result

of the authorities. The reasoning of the Court in

all cases seems to us to forbid the invasion of the

actual possession of another whether such invasion

is accomplished by the use of force or not."

And in Gird vs. California Oil Co., 60 Fed., 531, the

principle is fully recognized that no location can be

initiated or made upon ground in the adverse occu-

pancy of another because it is not vacant and open to

location and in the dissenting opinion of Judge Gil-

bert in the same case, while he differs from the major-

ity of the Court as to the case under that special law

(the Lieu-Land Law), yet it is clear that he agrees



29

with them upon the principle now discussed and Judge

Gilbert says:

"The courts have gone no further than to hold

that the possession of a prospector may not be in-

terfered with by one who has no better right than

he . . ."

This case is well worth perusing and we regret that

lack of space prevents us from further quoting from

either opinion.

And the same principle is applied in North-Noonday

vs. Orient, ii Fed., 125, and in Phoenix vs. Lanvrence,

55 Cal., 143. The Court in the latter case, after saying

that a claim or color of right is necessary to make an

entry, continues as follows:

"But a person who knows that a mining claim is

in the actual possession of another can not honestly

believe that it is vacant and subject to entry and re-

location ; and the entry under such circumstances

can not be made in good faith unless it is made upon

some right or color of right or claim of a legal right

to make the entry. Such a claim of right must ex-

ist before the entry to constitute good faith in mak-
ing the entry. If it does not exist, the entry is made
without right or color of title and is an entry in bad

faith."

And further down in the opinion, after quoting some

evidence which discloses that the defendants in that

case, as in ours, entered upon the land upon a theory
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that they might upset the location of the plaintiffs, i. e.,

take advantage of a flaw in their title, the Court says:

"It is apparent that the defendants, by their own
testimony, did not enter upon the mine under any

title or claim of right which they had to the mine.

They entered only because they believed or sus-

pected that the plaintiffs' claim of title was defect-

ive. After their entry without right or color of

title, they went through the forms of making a loca-

tion and posted a notice thereon which they caused

to be filed in the recorder's office of the district. . . .

Nor did the Court err in instructing the jury that

a party can not enter for the purpose of obtaining

title or color of right. He must have it before he

entered. . . . They could not enter without it

for the purpose of acquiring it after entry."

In Nevada vs. Home Oil Co., 98 Fed., 673, the U. S.

Circuit Court for the Southern District of California,

says:

"One who is in the actual possession of a mining

claim . . . whether the location under which he

so claims is valid or invalid, can not be forcibly,

surreptitiously, clandestinely or otherwise fraudu-

lently intruded upon or ousted while he is asleep

in his cabin or temporarily absent from his claim."

The cases quoted cite many other authorities equally

clear.

As it is testified to by Ridenour, it was with them

the taking of a chance, a trying of their luck. The run-
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ning of a chance or the trying of luck is not the discov-

ery contemplated by the statute and as defined in the

authorities.

Appellants admit they saw the original shaft on the

ground in question but they do not claim that they

panned in it to see whether or not gold had been dis-

covered. Theoretically, they say that because it did

not go to bedrock there could have been no discovery,

but there is no evidence that gold was not discovered in

the shaft referred to. The appellants went to bedrock,

but after the commencement of the action, and failed

to get a sufficient discovery, but there is no testimony

whatever that the appellees had not made a sufficient

discovery near the surface. For the sake of argument

merely, suppose the appellants did make a discovery at

bedrock, which of course we deny, could there not have

been a prior discovery near the surface? Of course,

under the pleadings, the onus of proving that no prior

discovery had been made was on the appellants.

Section 2339 of the Mining Statute provides that all

forms of deposit that are not veins in place shall be in-

cluded in placer, and the Act of Congress, February 1 1,

1897, provides that land chiefly valuable for oil may be

entered and patented under the provisions relating to

placer.

Now, under the legislation we can not see upon what,

if anything, the theory of the appellants is based. The

courts have never construed placer locations (except

oil) to be anything else except surface diggings. The
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Supreme Court of the United States, in Clipper vs. Eli,

194 U. S., 220, says: "Placer workings are surface

workings," and the Supreme Court of the United States

in U. S. vs. Iron Silver Mining Co., 128 U. S., 574, de-

fines placer as follows:

"By the term placer claim as here used is meant
ground within defined boundaries which contains

mineral in its earth, sand or gravel
;
ground that in-

cludes valuable deposits not in place, that is, not

fixed in rock, but which are in the loose state, and

may, in most cases, be collected by washing or amal-

gamation, without milling."

And the said Court further says:

"Probably in the majority of cases where a placer

claim is located other matters than the existence of

valuable deposits of mineral enter in the estimate

of its worth . . . the facility with which water

can be brought to wash the mineral from the earth,

sand or gravel with which it may be mingled, and

the uses to which the land may be subjected when
the claim is exhausted may be proper subjects of

consideration."

This case, as it will be noticed by reading it, was

brought to cancel patents obtained of the placer claim,

upon the ground that they contained a lode known to

the patentee at the time of the obtaining of the patent.

A perusal of the two cases above cited will also show

that the Court took into consideration the difiference

in the price paid to the government for lode and placer
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ground, respectively, $5.00 and $2.50 per acre. Like-

wise the distinction should be made between the requis-

ites of discovery in a lode claim and in a placer claim.

For while, in the lode claim it must be a vein, a true

vein, with the rock in place and no consideration of the

nature of the land is taken, except the nature of the

vein, and while fleat quartz, however rich it may be

proven, would not be deemed a sufficient discovery, yet

in placer, and more particularly gold placer, the slight-

est evidence of mineral in the ground will be sufficient;

indeed at one time the courts held that no discovery

was required or necessary in placer locations (see Li?id-

ley, Snyder and Gregory vs. Pershbaker, 14 Pac, 401 ).

Since this case of Gregory vs. Pershbaker was decided,

however, the courts have held that a discovery was

necessary, but no court has ever held that the question

of the sufficiency of a discovery should ever be raised

or argued between two mineral gold placer claimants;

on the contrary, they have held that it should not, and

that the only question then was one of priority. Now
the only case that has disturbed (if indeed it has dis-

turbed) the opinion of the lawyers on the subject, v/as

the late case of Chrisman vs. Miller, i()j U. S., 313, and

73 Pac, 1083. But the Supreme Court of the United

States in that case has done no more, as Mr. Justice

Brewer says in prefacing the case, than accept the Find-

ings of Fact of the State Tribunal, as final. The Cali-

fornia Supreme Court in its decision below repeatedly

points out that this is an oil case. Now while the stat-
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ute does in general terms make oil land subject to loca-

tion under the placer mining law, yet we would ask

this Court to consider that the Act of Congress respect-

ing oil exacts that the land should be proved to be

chiefly valuable for that mineral, while the placer law

makes no such requirement in the case of gold or any

other mineral.

That was, we submit, because of the high agricultural

value which the land had where oil had been discov-

ered at the time that the Statute was passed, to wit:

Southern California. We would also point out to this

Court that while the courts will strictly apply the law

and consider a statute as it reads, yet they will en-

deavor to construe it intelligently, and, as we submit,

do so in every case. For instance, the courts know as

well as the geologists and the lawyers that an oil deposit

does not belong by the law of nature in the category

in which other minerals which are subject to the placer

mining law, fall. An oil deposit is a deposit of min-

eral in place, just the same as a vein of other mineral

in place. It was never shifted or transferred or dis-

tributed as other placer deposits have been, and particu-

larly gold. It never was disintegrated from the rocks

containing it like placer gold has been. If it has been

disturbed at all, it was in the same manner as any other

mineral in place, namely, by the dynamic convulsions

and upheavals of the earth, not by erosion. The nat-

ural habitat or locus of oil is within well defined walls,

just as veins are contained in the country rock. That
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is the reason why the Supreme Court of California says

in said case: That no case has been brought to their at-

tention where a surface discovery of oil may be suffi-

cient to fulfill the requirement of the statute. They

have said the very opposite in the case of gold and have

held time and again that surface discovery of gold was

sufficient, and so have all the other courts. Hence, if

we consider Chrisnian vs. Miller from the standpoint

from which the decision was rendered, namely, consid-

ering it as an oil case and the circumstances of the case,

it distinguishes itself from other placer decisions and

clearly is no departure from the general line of authori-

ties which hold that the question of quantity of a min-

eral discovered is never raised between the claimants of

a gold placer claim, but that the only question is merely

the question of priority.

In Chrisman vs. Miller, the oil floating in the water

and seen by Barieau, and upon which he based his dis-

covery, did not indicate in the least that there was an

oil deposit in the ground. It was being carried on the

water, its natural transporting agent, and may have

come so transported for hundreds of miles, possibly in

subterranean channels. That was no evidence that the

oil in the vein, or rather in the veinous deposit within

its natural place, was on the land located by Barieau.

Had he found colors of gold in the same creek where

the water carried the oil, would the California Court

have said: "That it was no more than a conjecture or

a hope or an indication"? whereas seepage of oil car-
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ried on and by water is no more than "conjecture, hope,

or indication"? And to show that our construction is the

correct one, we may say that in this case Mr. Justice

Brewer cites the opinion of Mr. Justice Field in U. S.

vs. Iron Silver, and Castle vs. JVomble, 19 Land Dec,

455, already cited. We would ask the Court to read

the decision in Castle vs. JVomble, of which part only

is quoted in Chrisman vs. Miller. The part quoted by

Justice Brewer stops after the words "exploration and

purchase," because he had in mind that he was decid-

ing an oil case and the rest of the decision was unneces-

sary, but the following is what immediately follows

these words in the opinion of Land Commissioner

Smith

:

"... For, if as soon as minerals are shown

to exist and at any time during exploration, before

the returns become remunerative, the lands are to

be subject to other disposition (than as mineral

lands), few would be found willing to risk time and

capital in the attempt to bring to life and make

available the mineral wealth which lies concealed in

the bowels of the earth, as Congress obviously must

have intended the explorers should have proper op-

portunity to do."

And we think that this shows conclusively that it

never was intended that the prospector should prove

the existence of a pay streak before claiming a discov-

ery and excluding the disposal of the land to others.

It is different with oil, when he should indeed discover

the "habitat."
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And since the decision of Chrisman vs. Miller the

Court of Appeal for the Ninth Circuit in the case of

Lange vs. Robinson, 148 Fed., 799, have held that the

discovery of a few colors on the surface is a valid dis-

covery. They followed Bock vs. Justice, 58 Fed., 106,

and all the cases which have heretofore always gov-

erned the courts on this question of discovery. That

Court says: "We do not understand that any dififerent

rule is laid down in Chrisman vs. Miller^ On the con-

trary, the Court in that case quotes with apparent ap-

proval the language in the case of Castle vs. Womble,

and this because both tribunals, the Supreme Court and

the Circuit Court of Appeals, knew that Chrisman vs.

Miller was an oil case. This case of Lange vs. Robin-

son disposes of the appellants' contention herein. We
believe it was intended by the court above to govern

the question of discovery in Alaska. They were ap-

praised of the fact that the court in Fairbanks wished

to have the matter adjudicated by a court of last re-

sort,

—

Cascaden vs. Bartoiis, 146 Fed., 739, reversed by

Circuit Court of Appeals; Steel vs. Tanana Mines, 148

Fed., 678, a case between a mineral claimant and a

settler, where the court was affirmed. And the Circuit

Court in Lange vs. Robinson^ following the doctrine

laid down by them in Cascaden vs. Bartoiis and Steel

vs. Tanana Mines, discusses at length the difference in

the controversy between two mineral claimants and a

mineral and an agricultural claimant, and reverses the

District Court with the object of instructing the lower
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court as to the distinction between the two principles

involved and of having the question finally settled and

the litigation on these points stopped.

We do not believe that the appellants would have

had the temerity to institute this action if the case of

Lange vs. Robinson had been decided at that time, for

that case demolishes entirely the basis on which appel-

lants have rested their case, viz., that theory that a

valid discovery can not be made on or near the surface

of a placer claim, and that to be valid it must be made

on or near bedrock.

And likewise the Supreme Court of Utah in Grand

Central vs. Mammoth^ 83 Pac, 648, distinguishing be-

tween claimants of a location and other claimants of

extralateral rights, says:

"It is the object and policy of the law to encour-

age the prospector and miner in their efforts to dis-

cover mineral, and therefrom as between conflict-

ing lode claimants, the law is liberally construed

in favor of the senior location."

And in Ambergris vs. Day, 85 Pac, 109, the Supreme

Court of Idaho said:

"Where one miner has discovered what he con-

siders mineral indications and deposits and has fol-

lowed up that discovery by staking the claim and

doing the necessary location work, and another

miner comes along and makes a discovery and lo-

cates a part or all of the same ground covered by

the former location, and thereupon goes into court
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to contest the senior location, and in order to sus-

tain that contest shows that the ground does in fact

contain valuable mineral deposits, as contemplated

by Section 2320 of Rev. Stat. U. S., and at the same

time contends that the senior locator had not made
a mineral discovery, the courts will not examine the

evidence of the senior discovery with very great

strictness. The case is quite different from the con-

test between the miner and the agriculturist."

The Supreme Court of Nevada in Fox vs. Hyers, 86

Pac, 793, reviews all the Federal and State cases with

the same result.

In Mulrick vs. Brown, 61 Pac, 429, the Supreme

Court of Oregon says:

"Under the provisions of Section 2320 no right

can be acquired to a quartz claim before the discov-

ery of a vein or lode within its limits, but the find-

ing of ore or metalliferous rock in place in a de-

fined vein is sufficient to satisfy the statute, although

it does not contain ore in paying quantities. If the

rock in place is sufficiently encouraging to warrant

an ordinarily prudent man in spending his time or

money upon it, it is sufficient as against a subsequent

locator for mining purposes,"

and further down in the opinion the Court further says:

"The law does not require any particular degree

of richness in order to support a quartz claim loca-

tion. It only requires that there shall be sufficient

indication to justify a reasonably prudent person in

expending his time and money in its development,
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and there is abundant testimony in this case to satisfy

such requirement.

"Indeed, the fact that Meldrick and Whitman
were willing to and did expend considerable sums

of money in the development and maintenance of

the Zero and Piedmont claims is quite strong evi-

dence of that fact."

In McShane vs. Kenkle, 44 Pac, 979, the Supreme

Court of Montana, discussing very deeply the question

of justification as based upon the value of the mineral

discovered, lays down flatly the proposition that it is

not necessary that the vein or lode should contain min-

eral of such nature that a practical miner would feel

justified in following it, because it would be a discrim-

ination, and, as they say, "the law does not discrimi-

nate," and would have the effect of depriving any person

not a practical miner of the benefit of the statute which

is extended to all citizens of the United States, willing

to spend their time and labor and money in prospecting.

In Conway vs. Hart, 62 Pac, 44, the Supreme Court

of California, following the same line of reasoning and

upholding the view that it was never intended that the

value of mineral discovered by rival claimants would

be appraised by Courts of Justice, says:

"The cardinal principle which governs the con-

flicting claims of appropriators of mining claims

and other rights on the public domain is that, other

things being equal, the prior locator prevails."
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And in Shreve vs. Copper Bell, 28 Pac, 315, which

is probably the most complete and thoroughly discussed

case in the State courts on the question of discovery,

and of which every paragraph is worth reading, the

Supreme Court of Montana said:

"Without prospecting there will be no discovered

mines. Without the privilege to claim and locate

and hold a discovery there will be no prospecting;

a prospect not once in one hundred times is a mine

in sight. If the locator must show a paying mine

at location, the riches in these mountains are a

locked treasury. The law does not contemplate this.

The mineral lands are open for two purposes; for

exploration and for purchase. Exploration pre-

cedes purchase. It opens the way for purchase.

Without exploration purchase would be rare. . . .

It is a rare claim that is a mine at the grass roots or

where the paying vein is first found, at or near the

surface. . . . Must the miner await large de-

velopments and tremendous expenditure before he

can take the first steps by locating and recording

to secure to himself the right of possession, and of

a grant from the government when a great mine is

developed? I think not."

Now we wish to call the attention of the Court to

the striking feature of this case: That both the major-

ity and the minority of the court concur in their opinion

on the question of discovery and go to some pains to

mention that they so concur, by special language.

The Ninth Circuit Court of Appeals in Shoshone

vs. Rutter, 87 Fed., 801, speaking of the inducement
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leading a miner to feel justified after having discovered

mineral and comparing the location with other mines

in the vicinity, says:

"The seams containing mineral-bearing earth and

rock which were discovered before the location was

made were similar in their character to the seams

or veins of mineral matter that had induced other

miners to locate claims in the same district, which

by continued development thereon had resulted in

establishing the fact that the seams, as depth was

obtained thereon, were found to be a part of a well-

defined lode or vein containing ore of great value.

The discovery made at the time of the Kirkby loca-

tion was therefore such as to justify a belief as to

the existence of such a lode or vein within the limits

of the ground located."

And then the Court cited Erhardt vs. Boaro, already

cited ; Hock vs. Justice, 58 Fed., 106 ; Midgeon vs. Rail-

way Co., yj Fed., 249; Bonner vs. Mickle, 83 Fed.,

697, and the Court particularly quotes from Bock vs.

Justice Mining Company, which is the leading case

in the Federal courts, upon which Lange vs. Robinson

was decided, just as Shreve vs. Copper Bell seems to

be the leading case in the western States courts, for in

these two cases of Bock vs. Justice and Shreve vs. Cop-

per Bell, most of the principal authorities are cited,

quoted and commented upon.

We have gone at length into this phase of the case,

believing that merely because the shaft upon the ground
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in controversy at the time of the appellants' entry had

only been sunk to a short depth, that it was no evidence

at all that gold had not been discovered and the claims

thereby vested in the appellees.

THIRD.

That the testimony does not show that at the time of

the initiation of their case the appellants had any valid

staking, recording and discovery upon which to base

their right to have their title quieted by the court.

We have already shown that the appellants made no

valid staking, inasmuch as they staked over the stakes

of the appellees, and we now proceed to show that the

appellants never made any discovery of gold. The

only shaft upon which appellants can predicate a dis-

covery is shaft No. i, begun by them in March, 1905,

and completed after the commencement of the action,

namely, in May, 1905.

Ridenour says he found two to five colors in April,

and at a later date (May) 25 colors on bedrock, but

that he found no pay in that shaft.

These appellants seem to base their location upon

the theory that if the locator sinks a shaft upon a placer

claim and finds therein on bedrock a single color he is

better justified in doing further labor and expending

further money and time than another locator who has

found a greater number of colors or a greater quantity

of gold on or near the surface, and seem to take it for

granted that because the shaft found on the property
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at the time of their entry was only a few feet deep, that

no discovery of gold had been made by the appellees.

This contention seems to us to be without reason or

logic, because the finding of colors on the surface may
hold out to the locators some expectation that they will

locate a rich pay streak at the bottom, but if the locator

goes to the bottom of the shaft and finds nothing but a

few colors, the only conclusion he can come to is that

the ground is worthless for mining, at least so far as

demonstrated in that shaft and the surrounding ground.

He has no longer the right to expect anything better, as

his expectation has been disproved by actual proof;

that is the reason, we presume, why these appellants

went to sink some 3000 feet away in their shaft No. 2

on Claim No. 4 outside of the limits of Claim No. i,

and did not perform any more work or sink any more

shafts on No. i.

But it would be better to look at the true construc-

tion of the statute in regard to placer mines. The defi-

nition of placer locations is given in Clipper vs. Eli,

cited infra, and in U. S. vs. Iron Silver, cited infra, and

it seems that under all the definitions a quartz mine

being a deposit of mineral in place, and a placer mine

being a deposit of mineral out of place, we can find no

reasonable argument whereby the appellants can show

that the courts will give preference under any authori-

ties that can be cited by preferring a discovery of colors

of gold in a stratum 100 feet below the surface to any

discovery made in a stratum one foot below the surface.
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FOURTH.

That the evidence shows there was no authority in

Ridenoiir or Cook to locate for their co-appellants.

The powers of attorney held by Barnettc under which

Cook and Ridenour located for their co-appellants con-

tain no power of substitution. They read "That I . . .

" do hereby constitute and appoint E. T. Barnette,

"... my attorney, for me and in my name to lo-

" cate, enter and take up mining claims and other lands

" in Alaska." Under these powers Barnette had no au-

thority to delegate to Cook and Ridenour, or either of

them, or any one at all, his power "to locate, enter and

take up mining claims," etc. Barnette does not "locate,

enter and take up" the claims for the dummies, but Cook

and Ridenour do and under the power the maker only

undertakes to ratify and confirm what her attorney

(Barnette) shall do in the premises, and there is not a

word about ratifying the confirming the acts of Bar-

nette's agent or substituted attorney.

FIFTH.

That the evidence shows that the appellants' alleged

location was made in violation of Section 2JJI of the

Revised Statutes of the United States.

This section of the Revised Statute provides that all

placer mining claims located after July ist, 1872, shall

be in rectangular form and conform as nearly as prac-

ticable to the United States system of surveys.
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Would it have been practicable to have laid out the

claim in controversy in a rectangular form? The testi-

mony shows that the land was practically level, that it

was so free from obstructions that practically all parts

could be seen from any point. This being the case, are

we to ignore entirely the plain wording of the Statute

that the claim shall be rectangular in form? If this sec-

tion of the Statute was ever intended to apply to a claim

anywhere, it was intended to apply to a claim such as

the one in controversy; yet a glance at the Appellants'

Exhibit No. i shows how utterly the statutory enact-

ment has been disregarded. A man's eyes would need

to be focused in a fearful and wonderful manner to

come to the conclusion that the appellants' alleged lo-

cation is any where near rectangular in form. We leave

it for the Court to determine whether it was staked

"in the long, long Arctic night," or with the desire, as

evidenced by Exhibit No. i to dodge certain well de-

fined stakes of previous locators. In any event, it is not

rectangular in form, as required by the Statute, no

matter what reasons there may have been for its erratic

outlines.

SIXTH.

That the evidence shows that the alleged location of

the appellants was initiated in trespass.

We have heretofore shown that the appellants found

stakes, a cabin and a shaft upon the grounds in contro-

versy, that they staked over the prior locations and
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appropriated to their own use the cabin, which we

deem as sufficient on this point.

SEVENTH.

That the testimony shows that the alleged location

by the appellants was purely speculative.

This is so evident from a perusal of the testimony of

all of the witnesses that it would be but idle to repeat

it. The whole plan of the appellants was a plain at-

tempt to take up one hundred and sixty acres of mining

land, although admitting they did not know whether

it was mineral bearing or not. When they failed to find

gold in shaft number one they took a chance at there

being gold in shaft number two, after the commence-

ment of the action. The appellant, Ridenour, speak-

ing of the alleged discovery of gold in shaft number

one, says, at page 267 of the Transcript of Record:

" There was nothing in the gold that I know of that

" would indicate anything."

Again, speaking of shaft number two, the same wit-

ness says:

"We went down there to sink that shaft because

there was other boys working close to that place.

They were cross-cutting, and we thought it would

be a good thing for us to go and sink in a line across

the valley with them and commence cross-cutting

there, and another thing, it was higher up the hill

than where we were working, so we had the benefit

of their cross-cutting as well as our own."
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At page 291 this witness says he knew that others had

discovered gold within the boundaries of the claim be-

fore he staked shaft number two.

In view of the fact that the appellants did not find

gold in paying quantities in shaft number one and their

admission that before they expended time and labor in

further development they knew that others had dis-

covered the pay streak in the other end of the claim,

is it not fair to assume that it was the latter considera-

tion that prompted them to devote further time and

labor upon the ground rather than any encouragement

they received from their abortive attempt to get gold

in shaft number one? Again we say it was a guess, a

mere chance they were taking, trying their luck, but

ever with the main point in view that with the instru-

mentality of dummy locators, backed by the wealthy

Barnette and encouraged by clever lawyers owning a

third interest in the fruits of the scheme, they might be

able to freeze out by threats of endless litigation those

whose rights they had trampled upon and appropriate

to their own use, not only the property of the appel-

lees, but the property of their co-appellants, the dummy
locators, as well.

EIGHTH.

That the testimony shows that the appellants never

made any valid or sufficient discovery of mineral with-

in the boundaries of the claim in question.
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This point, we believe, we have heretofore fully cov-

ered, and therefore will not repeat our argument upon

it.

It is urged that this appeal ought to be dismissed

and the decision of the Court below affirmed.

Respectfully submitted.

FERNAND de JOURNEL,
H. J. MILLER,

Attorneys for Appellees.

T. C. WEST,
Of Counsel.




